UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

10-29-2015

State v. Hines Appellant's Reply Brief Dckt. 42983

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Hines Appellant's Reply Brief Dckt. 42983" (2015). Not Reported. 2213.
https://digitalcommons.law.uidaho.edu/not_reported/2213

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
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State Appellate Public Defender
I.S.B. #5867
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BENJAMIN T. HINES, JR.,
)
)
Defendant-Appellant.
)
__________________________ )

NO. 42983
BONNEVILLE COUNTY NO. CR 2014-8190
APPELLANT'S REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Benjamin T. Hines entered into an Alford plea to possession of a controlled
substance, the district court sentenced him to seven years, with two years fixed, and
retained jurisdiction. Mr. Hines moved for reconsideration of his sentence under Idaho
Criminal Rule 35 (“Rule 35”). The district court denied his motion after a hearing.
Mr. Hines now appeals from the district court’s Judgment of Conviction and its
subsequent Order denying his motion for reconsideration.
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Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were articulated in
Mr. Hines’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
ISSUES
1.

Did the district court abuse its discretion when it imposed a unified sentence of
seven years, with two years fixed, upon Mr. Hines, following his Alford plea to
possession of a controlled substance?

2.

Did the district court abuse its discretion when it denied Mr. Hines’s motion for
reconsideration?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Seven
Years, With Two Years Fixed, Upon Mr. Hines, Following His Alford Plea To Possession
Of A Controlled Substance
Mr. Hines respectfully refers the Court to his arguments in his Appellant’s Brief
on the issue of whether the district court abused its discretion by imposing an excessive
sentence.
II.
The District Court Abused Its Discretion When It Denied Mr. Hines’s Motion For
Reconsideration
In response to Mr. Hines’s argument on this issue, the State asserts that
Mr. Hines “provided no new information in support of his Rule 35 motion.” (Resp. Br. at
3.) Mr. Hines respectfully disagrees. At the Rule 35 motion hearing, his counsel
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presented new information to the district court. “When presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.”
State v. Huffman, 144 Idaho 201, 203 (2007). Because Mr. Hines presented new
information, this issue is properly before the Court for appellate review.
At sentencing, prior to the Rule 35 motion hearing, the district court discussed
the various options available to Mr. Hines for substance abuse treatment. The district
court stated:
I -- here’s my problem is, I don’t -- I’m not really comfortable with you
being on probation. I would like to have seen some treatment whether it
was in a problem-solving court. We used to have inpatient treatment here
in the community. We don’t have that anymore, so my options are limited.
I’m looking at doing a retained jurisdiction program, possibly a CAPP
Rider, with me perhaps throwing my weight around at the end of that Rider
to get you into the Wood Court. Are you interested in that?
(Tr., p.32, Ls.13–21 (emphasis added).) Mr. Hines responded that he was interested,
but he informed the district court that “going in and out” of prison was “killing me”
because of the readjustment “when I get back out.” (Tr. p.32, L.22–p.33, L.8.) The
following discussion then took place:
THE COURT: Well, I hear what you’re saying. Stability’s a good thing. And
once you get settled, you want to stay that way. And getting uprooted is
not a good experience. But that’s probably where I’m going. I guess what
I’m -- what I -- I feel like I need to do some inpatient treatment, Mr. Hines.
That’s what I feel like before you’re ready -- before I feel comfortable
putting you on probation, I want you to have a good start. I think it can
help. And maybe not. I don’t know. I like to think that the Rider programs
do offer something that at least connect with some people. They obviously
don’t connect with everybody.
THE DEFENDANT: Could I get ahold of BPA and see if they’ll put me
through treatment?
[DEFENSE COUNSEL]: You can always try.
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THE COURT: And then, I mean, if you -- if you’re interested, I guess
somehow you ought to let me know if you’re interested in me trying to get
you into the Wood Court after a Rider program. I’m going to give that a try.
I suspect they’d be much more willing to look at you having -- once you’ve
– if you’re coming off a Rider because they do that on a pretty regular
basis. But, like I say, I’ve got no interest in just putting you in prison. I think
you’ve shown me something by doing well on Pretrial Services, but I’m
just not quite there yet and would like to see some more treatment under
your belt with possibly a problem-solving court follow-up after a Rider.
That’s just what I’m looking at.
(Tr., p.33, L.9–p.34, L.9 (emphasis added).) The district court sentenced Mr. Hines to
seven years and retained jurisdiction, recommending the Correctional Alternative
Placement Program (“CAPP rider”). (R., pp.153–56.)
The new information presented at the Rule 35 hearing was directly related to the
above discussion at sentencing between the district court and Mr. Hines. Mr. Hines’s
counsel1 informed the district court at the Rule 35 hearing:
Mr. Hines at his sentencing asked the Court to consider an inpatient
program, and at the time of sentencing we weren’t really aware of
anything he could do. He did call BPA. Or actually Mr. Hines didn’t call
BPA. I called BPA to see if there was funding. What I was told, there is
funding; but they wouldn’t commit the money to treatment unless there
was an absolute guarantee that the Court was going to allow him to go. So
BPA does have money for an inpatient program, which Mr. Hines is
considering the Walker Center, which is a 30-day program; but again, they
won’t commit the money unless the Court granted the motion.
(Tr., p.36, Ls.11–21 (emphasis added).) Thus, the new information presented in support
of Mr. Hines’s Rule 35 motion was the fact that Mr. Hines now had access to funding
from BPA for inpatient treatment in the community. Previously, at sentencing, the only
information presented to the district court was Mr. Hines’s inquiry to get “ahold of BPA
and see if they’ll put me through treatment.” (Tr., p.33, Ls.20–21 (emphasis added).)
Now, at the Rule 35 hearing, the district court was informed that BPA in fact would put
1

Mr. Hines was not present for the Rule 35 hearing. (Tr., p.36, Ls.3–7.)
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Mr. Hines through a thirty-day inpatient program at the Walker Center—if the district
court granted his motion. In light of this new information presented to the district court,
Mr. Hines submits that the issue of whether the district court abused its discretion by
denying his Rule 35 motion is properly before the Court.
CONCLUSION
Mr. Hines respectfully requests that this Court reduce his sentence as it deems
appropriate, or that his case be remanded to the district court for a new sentencing
hearing. Alternatively, he requests that the order denying his motion for reconsideration
be vacated and the case remanded to the district court for further proceedings.
DATED this 29th day of October, 2015.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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